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THOMAS

M.

KERR*

What's Good for General Motors Is Not
Always Good for Developing Nations:
Standardizing Environmental
Assessment of Foreign-Investment
Projects in Developing Countries
From the earliest days of the twentieth century nations generally believed that
a company that made a profit on its business investments made an equivalent
contribution to social welfare. United States Secretary of Defense Charles E.
Wilson aptly expressed this belief when he remarked: "What is good for the
country is good for General Motors, and what's good for General Motors is
good for the country."' However, since the early 1970s nations have become
increasingly aware in certain circumstances this proposition might not be truea social theorist's tally of the costs and benefits of an investment will likely differ
significantly from that of a private corporation. This divergence between the
desires of private corporations and the goals of the community in which an
investment project is to be located is especially clear when one considers the
environmental repercussions of foreign-investment projects in developing coun-

Note: The American Bar Association grants permission to reproduce this article, or a part thereof,
in any not-for-profit publication or handout provided such material acknowledges original publication
in this issue of The InternationalLawyer and includes the title of the article and the name of the
author.
*The author is a consultant in the environmental unit of the Overseas Private Investment Corporation
(OPIC), a U.S. government agency charged with assisting U.S. investment in developing countries.
He is also completing an LL.M. in International and Comparative Law at Georgetown University
Law Center.
The opinions expressed in this article are the author's own and do not reflect the views of OPIC
or the U.S. Government.
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tries. 2 As global environmental problems and awareness have grown, the public
has become more active in expressing its views about the environmental protection
expected from international investment projects.3
In the 1990s private investment will likely be one of the major driving forces
of economic growth in developing countries. The shift towards private investment
in many developing countries is already apparent. For example, in forty countries
studied, private investment has been rising as a percentage of total investment;
in 1989 it reached 60 percent, the highest level in fifteen years.4 In addition,
foreign investors are increasingly turning to international financial institutions,
development agencies, or export credit agencies 5 for assistance in the form of
loan guaranties, insurance, or direct financing. However, these institutions have
been criticized for a general lack of environmental planning in multilateral investment projects. For example, the IUCN-World Conservation Union recently approved a resolution calling on donor countries to withhold funding from multilateral development banks that do not adequately ensure the development and
application of rigorous environmental standards to each project. 6 In addition, a
1992 World Bank report recognized that numerous international investment projects have caused damage by failing to take environmental considerations into
account. 7 Nongovernmental organizations (NGOs) have often criticized development banks for the lack of public access to their environmental assessments.8
International development and financial institutions must clearly adapt. These
institutions must place more emphasis on establishing appropriate legal guidelines
to ensure that the projects they sponsor adequately take environmental protection
into account. One solution is the widespread adoption by institutions of standardized procedures for environmental assessment (EA). 9 EA makes a difference
2. The term "developing countries" is used to refer to the large number of nations that tend
to receive-rather than contribute to-projects guaranteed by international financial institutions. In
this way, such dubious criteria as GNP and per capita income can be avoided.
3. This article focuses on the environmental impacts of international investment that are completely within the sovereign jurisdiction of a developing nation and will not address issues of transnational pollution or pollution affecting the global commons.
4. THE INTERNATIONAL FINANCE CORP., IFC AND THE ENVIRONMENT: ANNUAL REVIEW 1

(1992) [hereinafter IFC AND THE ENVIRONMENT].

5. Export credit agencies stimulate exports by using public funds to finance, insure, and otherwise guarantee foreign payment to their country's exporters. They have been so successful at promoting developing countries' purchases of industrialized countries' exports that 15% of developing
nations' outstanding debt is now owed to these agencies. ADAMS, ODIOUS DEBT: LOOSE LENDING,
CORRUPTION, AND THE THIRD WORLD'S ENVIRONMENTAL LEGACY 84 (1991).

6. World Conservationists Reluctant to Accept Increased Role for Business in Environmental
Protection, ENVIRONMENT WATCH: LATIN AMERICA, Feb. 1994, at 4.
7. THE WORLD BANK, WORLD DEVELOPMENT REPORT 1992: DEVELOPMENT AND THE ENVIRONMENT 13-14 (1992).

8. FOE Condemns Development Banks' Environmental Policies, Accountability, [19921 Int'l
Env't Daily (BNA) 788-90 (Nov. 30, 1992).
9. While the focus ofthis article is on investment projects receiving assistance from governmental
or quasi-governmental development and financial institutions, the United Nations Environment Programme (UNEP) has come up with a set of voluntary environmental guidelines for use by commercial
VOL. 29, NO. 1

STANDARDIZING ENVIRONMENTAL ASSESSMENT

155

at both the project level, where it can lead to changes in project design and
implementation,"' and the national level, where a developing country's EA capacity can be strengthened.l"
Most multilateral and bilateral institutions involved in foreign investment and
development assistance have instituted some type of EA requirement.' 2 Often
more than one of these institutions will be involved in financing or insuring a
project,13 and inconsistent EA requirements can be a source of disagreement and
delay in project implementation. Harmonization of the EA process among the
several international financial and development institutions is essential to ensure
that institutions are in agreement on the environmental feasibility of a project,
as well as to assure that projects that are profitable for foreign investors are
environmentally acceptable to the host country.
International financial and development institutions should adopt harmonized
EA procedures to ensure that environmental considerations are integrated into
investment projects in developing countries. 14Part I focuses on the Bhopal disaster
and the adequacy of response by the international investment community. Part II
considers possible sources of standards that could be applied to EAs of investment
projects. Part III discusses the current EA procedures in place in some of the
major international financial institutions, with an emphasis on the World Bank's
EA policies. Part IV includes criticisms and suggestions for improving these EA
procedures.
I. Bhopal: The Catalyst for Change
International investment has had a mixed record in addressing environmental
issues since the 1970s. The wake-up call for investors came in 1984, when the
worst industrial accident in history occurred in Bhopal, India, at a pesticide
manufacturing plant owned by an Indian subsidiary of the Union Carbide chemical
financial institutions that invest in developing nations. United Nations Environment Programme,
Discussion Paper for the Executive Director's Advisory Group on the Environment and Commercial
Banks (Apr. 1991).
10. For example, as a result of EA, substantial design changes occurred in projects involving
port development in China, private sector energy development in the Ivory Coast, rational use of
forestry resources in Gabon, and energy deregulation and privatization in Jamaica. THE WORLD
BANK, THE WORLD BANK AND THE ENVIRONMENT: FISCAL 1993, at 59-60 (1993) [hereinafter
WORLD BANK AND THE ENVIRONMENT].

11. While the majority of EAs completed for the World Bank in 1993 were prepared by private
consultants, the World Bank found that its enhanced EA requirements resulted in improved national
EA capability. Id. at 64.
12. See infra text part III.A.
13. For example, one-fifth of the World Bank's projects in 1992 were co-financed with bilateral
agencies. WORLD BANK AND THE ENVIRONMENT, supra note 10, at 11.
14. This paper focuses on multilateral investment "projects," which involve private investors
(and potentially governmental bodies). These are distinct from development "programs," which
include structural adjustment loans made to a national government for such purposes as alleviating
poverty, export promotion, balance-of-payment deficit reduction, or economic reform.
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company. On the night of December 3 pesticide gas leaked from the plant to
populated sections of the city, where it exploded, killing an estimated 2,100
people and injuring some 200,000 more.' 5 The result was protracted litigation
exposing the lax environmental and safety standards of both Union Carbide and
the Indian government and subjecting Union Carbide to liability as the parent
company of the Bhopal concern.' 6 This event catalyzed public opinion regarding
the impact of international investment on the environment in developing countries.
Among the most common responses to the Bhopal disaster by corporations operating overseas was a reported expansion in their health, safety, and environmental audit programs.' 7
While the Bhopal tragedy focused attention specifically on the public health
consequences of industrial accidents involving foreign investment, the problem
of environmental damage is an equally compelling concern today. Needless
"slow-motion Bhopals" are continually occurring in developing countries
as a
result of foreign investment projects. 8 Further, with the independence of Eastern
Europe and the rush to privatize in Southeast Asia and Latin America, foreign
investors are becoming increasingly active in such environmentally sensitive
developing country industries as mining, petroleum extraction, wood and paper
processing, and power generation. As a result, the environmental criteria that
must be assigned to these projects is a subject of significant global concern.
Therefore, while many multinational companies have expanded their accidentprevention and worker-safety housekeeping practices after Bhopal to include
environmental concerns, more must be done.
Much of the concern about the environmental repercussions of foreign development would be alleviated if investors would conduct adequate EAs of projects
and comply with internationally recognized environmental standards in their development projects across the board. Some enlightened companies have begun
to adopt such an environmental ethic, recognizing that environmental protection
makes good economic sense, improves their corporate image, and allows them
to avoid pollution-related liability."' However, little should be expected from
15. Allin C. Seward III, After Bhopal: Implications for Parent Company Liability, 21 INT'L
695 (1987).
16. In 1989 Union Carbide agreed to pay U.S. $470 million in damages. Bhopal: Still a Case
to Answer; Casualtiesfrom a 1984 Accident in a Union Carbide India Ltd. Plant in Bhopal, India
Still Uncompensated, NEW SCIENTIST, Oct. 26, 1991, at 11 [hereinafter Bhopal: Still a Case to
Answer].
17. UNITED NATIONS CENTRE ON TRANSNATIONAL CORPORATIONS, TRANSNATIONAL CORPORATIONS IN WORLD DEVELOPMENT: TRENDS AND PROSPECTS 233 (1988).
18. Wil Lepkowski, The Disasterat Bhopal-ChemicalSafety in the Third World, in MULTINATIONAL CORPORATIONS, ENVIRONMENT, AND THE THIRD WORLD: BUSINESS MATTERS 240, 246
(Charles S. Pearson ed., World Resources Institute 1987).
19. For example, in Brazil, Shell Petroleum has developed a new fuel-loading and storage-tank
system that sits in huge concrete-lined pools of water. The water protects the tanks from fire and
explosions. If the tanks leak, the oil will float to the top of the pools, thereby avoiding ground
contamination. Other companies consider environmental programs to be part of theircivic responsibilLAW.
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such purely altruistic behavior given many investors' ultimate concern with the
short term. Most multinational companies have not yet dealt with environmental
matters as a strategic corporate concern. 2 ° Further, while the requirement of
an EA for activities that may produce transnational pollution is relatively well
established as an element of customary international law, whether and to what
extent EA is required is uncertain in the case of international participation in
activities carried out solely within one nation's sovereign jurisdiction. 2
Clearly, more stringent environmental standards are needed through EA of
international investment in developing countries. Harmonized EA guidelines
would improve the economic and political climate for international investment,
define and codify sound industry practice, plug gaps in national legislation and
enforcement, and harmonize competition among nations reluctant to impose EA
requirements on foreign investors for fear of subjecting them to higher costs than
elsewhere. 22 Further, the adoption and observance of such guidelines would also
significantly restore public confidence in pollution-intensive multinational investment projects, confidence severely eroded since the Bhopal disaster.
II. Standards for Environmental Assessment
International investment projects in developing countries are subject to at least
three evolving sets of environmental laws or guidelines: first, voluntarily adopted
environmental standards (usually those of the multinational's home country) that
apply to all the multinational's facilities; second, the environmental standards
ity to host countries and communities. In this regard, Xerox launched a program last year aimed at
restoring litter-filled, dirty streets in the old port section of Rio de Janeiro. Some 300 company
employees, their families, and other community members took part in the event, which included
sweeping and washing streets and planting trees. Similarly, in Taiwan, until recently, most companies
simply dumped their waste sludges anywhere they could. However, Texas Instruments voluntarily
warehoused all of its sludge for two years, then solidified it into concrete blocks, which allowed it
to be safely landfilled. Special Report: "Green Practices" Being Followed by Companies as Firms
Look at Ways to Address Environmental Concerns, [19931 16 Int'l Env't Rep. Current Rep. (BNA)
No. 9, at 377 (May 19, 1993).
20. Environmental Management Should Be Part of Total Business Cycle, According to Report,
[1993] 16 Int'l Env't Rep. Current Rep. (BNA) No. 22, at 803 (Nov. 3, 1993).
21. Carole Klein-Chesivoir, Note, Avoiding Environmental Injury: The Case for Widespread
Use of Environmental Impact Assessment in InternationalDevelopment Projects, 30 VA. J. INT'L
L. 517,527 (1990); see also UNITED NATIONS ENVIRONMENT PROGRAMME, GOALS AND PRINCIPLES
OF ENVIRONMENTAL IMPACT ASSESSMENT (1987) (nonbinding summary of criteria that should be
included in proper EAs); United NationsConference on Environmentand Development: Rio Declaration on Environment and Development, 31 I.L.M. 874 (1992) [hereinafter Rio Declaration](Principle
2 of the Rio Declaration recognizes that states have the "sovereign right to exploit their own resources
pursuant to their own environmental ... policies," but also have "the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the environment of other States";
Principle 17 contains a requirement of an EA for all activities outside one nation's borders that might
significantly impact the environment in another nation).
22. There has been some evidence of environmentally motivated relocations of certain industrial
sectors, namely those producing highly toxic products (for example, asbestos, benzidine dyes, and
pesticides). UNITED NATIONS CENTRE ON TRANSNATIONAL CORPORATIONS, supra note 17, at 230.
SPRING 1995
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of the host developing country; and third, the standards found in international
environmental agreements, trade agreements, and customary international law.
Each of these options has serious constraints that prevent them from becoming
widely recognized in EA.
A.

MULTINATIONAL CORPORATIONS' STANDARDS

One solution to the problem of lax environmental protection practices in developing countries is to require international investment projects to adopt the standards that prevail in their home countries. The justification for this approach is
that environmental regulation and enforcement in multinationals' home countries
are generally better than in developing nations. Nevertheless, this approach is
undesirable for several reasons. First, it imposes industrialized nation standards
on projects based entirely in developing nations.23 Sound environmental policy
must recognize that pollution tolerance levels are not necessarily the same in all
locations; an investor's home country standards may be too strict, too complex,
or even wholly inappropriate to a specific investment project, depending upon
such variables as topography, meteorology, and preexisting pollution levels at the
site of a proposed facility. Second, mandating compliance with developed-country
environmental standards disrespects valid cultural differences. Different tradeoffs
of environmental protection goals may rationally be made by a developing country
and by a developed one. To speed development, the developing nation might
tolerate more pollution than would an industrialized nation. This choice should
not be eliminated by those who would impose such strict standards that investors
are deterred from developing a project.2 4 Third, foreign companies would be
operating on an unequal footing in the host country, because investment projects
often come from several different home countries. Therefore, the standards a
particular facility would be held to would inevitably differ from those of a facility
down the street. Fourth, such a system would be administratively unwieldy for
most developing nations' environmental protection authorities. The host country
would have no efficient way to maintain separate environmental standards for
each facility. As a result, the developing nation's environmental agency would
be forced to trust the investor to police itself, which would be no different from
the current situation. For example, several promised safeguards were not functioning at the time of the Bhopal accident.25

23. Mandating EAs in developing country projects might also be criticized as an infringement
on the developing country's sovereignty. Klein-Chesivoir, supra note 21, at 528.
24. This tradeoff is also recognized in Principle 11 of the Rio Declaration: "Standards applied
by some countries may be inappropriate and of unwarranted economic and social cost to other
countries, in particular developing countries." Rio Declaration, supra note 21, at 878.
25. Bhopal: Still a Case to Answer, supra note 16.
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HOST COUNTRY STANDARDS

The second option, requiring a project to be assessed according to the host
country's environmental standards, has the benefit of recognizing the host country's sovereignty and autonomy. In a few developing countries, environmental
standards are sufficiently well-established to make this approach work. An example of such a country is Chile. Most local observers agree that Chile's environmental enforcement has changed dramatically since President Aylwin was elected in
December 1989.26 In June of 1990 the government created the Comisi6n Nacional
del Medio Ambiente (Conama), the agency charged with designing and enacting
environmental policies and legislation, and creating institutions to promote sustainable economic development. 27 In March 1994 the Chilean Congress approved
a general framework environmental protection law. 28 The framework law includes
EA standards and procedures, creates a National Environmental Commission
charged with the responsibility to set pollution standards, assign liability for
environmental damage, and establish an Environmental Protection Fund to finance existing cleanups. 29 The framework law also gives Conama substantially
more power and funding.3 oIn addition to the framework law, Chilean law grants
private individuals standing to file lawsuits to enforce environmental regulations. 3 In May 1993 olive growers brought suit under this law for US$62.5
million in lost crop revenues against a large mining concern that emitted iron
dust over their farms. While the court did not find that the mining concern
had violated the law, the company voluntarily agreed to install pollution control
technology to avoid a public-relations fiasco.32
Other countries have followed suit. For instance, the Czech Republic has
aggressively enacted environmental legislation since its independence. As a result
of recent amendments to air pollution legislation, three sets of detailed air pollution
standards are provided: ambient air quality standards, point source emission
limits, and special ambient air quality limits for heavily polluted areas. 33 The
amendments also impose penalties for violations of air pollution limits and impose
effluent charges per unit of emission discharged. 34 In addition, the Czech government recently passed laws addressing EA and the generation, treatment, and
26. Joe Goldman, Chilean Government Promotes New Sense of Environmental Responsibility,
[1993] 16 Int'l Env't Rep. (BNA) No. 8, at 309 (Apr. 21, 1993).
27. CONAMA, REPERTORIO DE LA LEGISLACION DE RELEVANCIA AMBIENTAL VIGENTE EN
CHILE (June 1992).
28. CONAMA, LEY DE BASES DEL MEDIO AMBIENTE (Mar. 1, 1994).

29. Id.
30. Id.
31. Chilean Mining Plant to Install Iron Dust Collector, ENVIRONMENT WATCH: LATIN
AMERICA, May 1993.

32. Id.at 7.
33. Ilona Jancarova, Air Pollution Control in the Czech Republic, [1994] 17 Int'l Env't Rep.
Current Rep. (BNA) No. 5, at 239 (Mar. 9, 1994).

34. Id.
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disposal of solid waste.35 Thus, efforts are being made to make Czech provisions
consistent with European standards and the Czech Republic is serious about
improving its environment.
However, the majority of developing nations have not followed the paths of
Chile and the Czech Republic. Many developing countries have adequate environmental laws in place, but lack detailed implementing regulations, including environmental quality standards, pollutant-specific emission standards, guidelines
and procedures for EA, and, most importantly, adequate enforcement of these
regulations. Developing countries must be able to monitor and enforce compliance
with these regulations. However, because of political pressures, inadequate funding, and the mistaken belief that increasing environmental enforcement will decrease foreign direct investment, the majority of developing countries are a long
way from the examples set by Chile and the Czech Republic.
A cogent example of the problems that international investment projects face
complying with inconsistent and inefficient environmental regulation occurred
in Ecuador a few years ago. In the early 1990s transnational oil companies flocked
to the Andean nations in South America, hoping to cash in on large oil deposits
there. One of these, Conoco Oil, worked for several years to develop profitable
oil fields in the Oriente area of the Ecuadorian Amazon. Pressed by environmentalists in Ecuador and around the world, Conoco attempted to control pollution
and to limit adverse repercussions on indigenous people in the Amazon.36 These
measures placed Conoco among the more environmentally responsible foreign
firms operating in Ecuador.37 Although Ecuador had enacted environmental laws,
the country's environmental regime had overlapping authority, which confused
the issue of which laws were applicable to the project. 3' Thus the Ecuadorian
authorities took two years to approve Conoco's environmental development
plan. 39 As a result of the frustrations of dealing with the Ecuadorian authorities,
35. David R. Berz, The Economics of Cleaning up the Countries of the Eastern Bloc, THE
RECORDER, Dec. 30, 1992, at 6.
36. For example, Conoco inoculated the indigenous groups that came into contact with its oil

concession, minimized the number of extraction sites, planned to reinject polluted formation water
back into the ground, and refused to build a bridge across a river that was a natural barrier to
colonization. Southgate, The Economics of Pollution Control in Eastern Ecuador, EcODECISION,

June 1992, at 78-82.
37. Conoco's draft environmental plans contrasted starkly with the deplorable practices of Texaco, another transnational oil company that was active in Ecuador from 1970 to 1990. Judith Kimerling, Disregarding Environmental Law: Petroleum Development in Protected Natural Areas and
Indigenous Homelands in the Ecuadorian Amazon, 14 HASTINGS INT'L & COMP. L. REv. 849 (1991).
In 1994 Ecuadorian indigenous groups filed suit against Texaco in the U.S. Southern District of
New York for monetary and injunctive relief from pollution in the Oriente. Judge Broderick refused

to throw out Texaco's motion to dismiss, basing his opinion in part on Principle 2 of the Rio Declaration, Rio Declaration, supra note 21, at 876. Aguinda v. Texaco, Inc., 850 F. Supp. 282 (S.D.N.Y.
1994).

38. Kimberling, supra note 37, at 894-99.
39. When Conoco pulled out, it was still waiting for approval from the Ministry of Energy and

Mines. Southgate, supra note 36, at 79.
VOL. 29, NO. 1

STANDARDIZING ENVIRONMENTAL ASSESSMENT

161

Conoco pulled out of Ecuador in 1991 and sold its share of the concession to
Maxus Energy of Dallas. While claiming to have adopted Conoco's environmental
plan, Maxus continues to eliminate crucial elements of the plan as they become too
costly to implement.40 The unfortunate reality in Ecuador is that the government is
intent on obtaining oil money, at a high cost to the natives' livelihoods and the
Oriente's environment.
Other developing nations have similar problems. For example, in Turkey,
although public awareness of environmental problems increased during the 1970s,
the quality of the environment is so poor in many cities that EA standards will
not be met before the year 2000.4 The Turkish government recently tightened
environmental laws and regulations, many of which were introduced in the
1980s.42 However, the state has stalled in promulgating implementing regulations,
partly to maintain the operation of outdated state-owned plants in areas of high
unemployment. 43 Further, funding earmarked for these programs has been woefully inadequate, and the government continues to grant subsidies to heavily
polluting industrial projects." The government's principal concern is with the
country's rapid industrialization; in its view that environmental protection policies
impede economic growth. 45 The elements of an effective program may eventually
emerge, but success will require a much greater funding commitment and the
full cooperation of the government.
In sum, sovereignty concerns weigh in favor of using host country environmental requirements when conducting project EAs. However, while some nations
are making great strides in environmental protection, Conoco's experience makes
clear that international investors generally run a great risk by relying on developing country standards and procedures. Therefore, host country norms alone
are not reliable enough to serve as adequate standards for EA of international
investment projects.
C.

INTERNATIONAL STANDARDS

In addition to the laws of the investor's home country and of the host developing
country, public international law governs the conduct of foreign investment projects in developing countries. Several instruments have been formulated to cover

40. Joe Kane, Letter from the Amazon: With Spearsfrom All Sides, NEW YORKER, Sept. 27,
1993, at 54.
41. Engin Ural, Environmental Protectionand ForeignPrivate Investment in Turkey, in MULTINATIONAL CORPORATIONS, ENVIRONMENT, AND THE THIRD WORLD: BUSINESS MATTERS 175, 183

(Charles S. Pearson, ed., World Resources Institute 1987); see also Ferenc Juhasz, Environmental
Policies in Turkey, OECD OBSERVER, Aug.-Sept. 1992, at 29.
42. OPIC, INVESTING IN THE ENVIRONMENT: BUSINESS OPPORTUNITIES IN DEVELOPING COUNTRIES 6 (1992).
43. Juhasz, supra note 41, at 29-30.

44. Id.
45. Ural, supra note 41, at 192.
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various international environmental issues, including industrial accidents and the
transboundary transportation of hazardous waste.46 In 1992 the Earth Summit
produced the Rio Declaration on Environment and Development, which calls on
countries to discourage the relocation or transfer to developing nations of any
activities that cause environmental degradation or harm to human health. 47 The
Rio Declaration also asks nations to conserve, protect, and restore the health
and integrity of the environment, while recognizing that developed and developing
nations have different responsibilities.48
Additionally, several institutions have called on multinational corporations to
adopt adequate EA procedures before undertaking investment projects in developing nations. The United Nations Code of Conduct for Transnational Corporations generally calls on transnational investors to carry out their activities in
accordance with host countries' environmental laws and to take steps to protect
and clean up the environment. 49 Similarly, the International Labor Organization
(ILO) has issued the Tripartite Declaration of Principles Concerning Multinational
Enterprises and Social Policy.50 The Declaration states that multinationals should
both maintain the highest standards of safety and health in conformity with host
country requirements and make information available on the safety and health
standards relevant to their local operations." In addition, in 1987 an ILO expert
group prepared a comprehensive Code of Practice on Safety, Health, and Working
Conditions in the Transfer of Technology to Developing Countries. 2 The Code
covers factors in the transfer of technology, decisions to be made before any
transfer, design of plant and equipment, training requirements, and collection
and use of information. Finally, some of Europe's multinational chemical and
industrial corporations have issued a set of voluntary standards called ISO 9000,
which includes environmental and safety standards for machinery and equip53
ment.
In addition to these codes of conduct, international investment projects in
developing countries are governed by international environmental agreements,
including the Convention on the International Trade in Endangered Species of
Wild Fauna and Flora (CITES), which establishes a regime of import and export

46. More than 300 multilateral treaties and formal agreements relevant to environmental issues
have been adopted since 1869. In addition, a much larger number of bilateral agreements have
been concluded. 1 THE WORLD BANK, ENVIRONMENTAL ASSESSMENT SOURCEBOOK: POLICIES,
PROCEDURES, AND CROSS-SECTORAL ISSUES

63 (1991) [hereinafter

ENVIRONMENTAL ASSESSMENT

SOURCEBOOK].

47. Rio Declaration,supra note 21, at 878 (Principle 14).
48. Id. at 877 (Principle 7).
49. DELL, supra note 1, at 161-62.
50. UNITED NATIONS CENTRE ON TRANSNATIONAL CORPORATIONS, supra note 17, at 235-36.
51. Id.
52. Id.
53. Mark Morrow, A Common Link for E H & S Compliance Standards?, CHEMICAL WK.,
July 6/13, 1994, at 114.
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permits for trade in plants and animals at various stages of depletion;5 4 the Montreal Protocol on Substances that Deplete the Ozone Layer, which effectively
bans ozone-depleting substances by the year 2000; 5' and the Basel Convention
on the Control of Transboundary Movements of Hazardous Wastes and Their
Disposal, which sets minimum global standards for the export of hazardous waste,
requires exporters to notify and obtain authorization from importing nations, and
provides for transfers of relevant technology.56 Finally, much discussion has been
conducted recently around developing links between trade and environment.57
For example, environmentalists successfully bargained for a supplemental environmental agreement to the North American Free Trade Agreement (NAFTA), 5
but failed in their attempts to add such provisions to the General Agreement on
Tariffs and Trade (GATT).59
While the above instruments require international investors to take various
environmental measures in their projects in developing countries, a lack of enforcement power and jurisdiction over international investors remains a serious
constraint. While the concepts and standards contained in the codes of conduct
adopted by the ILO, the UNCTC, and ISO 9000 are admirable, and every effort
should be made to encourage multinationals to abide by them, they are in reality
nonbinding, aspirational documents. These codes issue principles and declarations, but lack enforceable environmental standards. Similarly, while international treaties such as CITES and the Basel Convention may contain enforcement
provisions, these treaties have had little direct impact on domestic environmental
54. Convention on International Trade in Endangered Species of Wild Fauna and Flora, opened
for signature Mar. 3, 1973, 27 U.S.T. 1087, 993 U.N.T.S. 243.
55. United Nations: Protocol on Substances that Deplete the Ozone Layer, 26 I.L.M. 1541
(1987).
56. United Nations Environment Programme, Basel Convention on the Controlof Transboundary
Movements of Hazardous Wastes and Their Disposal, 28 I.L.M. 657 (1989).
57. For a more thorough discussion of the trade and environment debate, see Steve Charnovitz,
The Environment vs. Trade Rules: Defogging the Debate, 23 ENVTL. L. 475 (1993); Daniel C. Esty,
Beyond Rio: Trade and the Environment, 23 ENVTL. L. 387 (1993); Konrad Von Moltke, The Last
Round: the General Agreement on Tariffs and Trade in Light of the Earth Summit, 23 ENVTL. L.
519 (1993); Robert F. Housman & Durwood J. Zaelke, Making Trade and Environmental Policies
Mutually Reinforcing: ForgingCompetitive Sustainability, 23 ENVTL. L. 545 (1993); John H. Jackson,
World Trade Rules and Environmental Policies:Congruence or Conflict?, 49 WASH. & LEE L. REV.
1227 (1992).
58. The NAFTA's environmental provisions include articles addressing the right ofeach signatory
to set and enforce a chosen level of environmental protection standards without fear of them being
challenged; specifically affirm that certain international environmental agreements will take precedence over the NAFTA; call for the upward harmonization of environmental standards; and prohibit
the lowering of environmental protection standards to attract investment. Steve Charnovitz, NAFTA:
An Analysis of Its Environmental Provisions, 23 Envtl. L. Rep. (Envtl. L. Inst.) 10,067 (Feb. 1993).
59. Environmental issues were not addressed by GATT negotiators in December 1993 when
they concluded the Uruguay Round. Trade officials from the United States and two dozen other
nations only recently agreed to create a special committee on trade and the environment under the
World Trade Organization (WTO), the new trade governing body approved by GATT members in
December 1993. Peter Behr, Trade, Environment Face Off: GATT PanelPlans to Address Conflicts
Created by the Two, WASH. POST, Mar. 23, 1994, at Fl.
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quality because they must be separately implemented through domestic policies,
statutes, and programs. In addition, international environmental agreements usually deal with a single environmental problem that is global in scope (for example,
trade in endangered species, ozone layer depletion, or export of hazardous waste)
and thus fail to address the full environmental impact of foreign investment
projects on the air, water, and land of developing nations. Again, governments
and international NGOs should strongly insist that foreign-investment projects
comply with the principles contained in these agreements. However, public international law cannot ensure that international investment is carried out in an environmentally sound manner. Finally, as for tying environmental measures to trade
agreements, the goals of liberalized trade and environmental protection are subject
to potentially severe conflicts. Developing nations and advocates of liberal trade
want to set maximum limits on the stringency of home country environmental
standards, while developed nations and the environmental community want to
set minimum standards. Given environmentalists' failure to insert environmental
provisions in the most recent version of the GATT, a compromise is unlikely
any time soon. 60 Additionally, while environmental provisions were welcome
additions to the NAFTA agreement, these provisions have been criticized as
vague and ambiguous, and failing to recognize the rights of individuals, local
governments, and NGOs. 61 As a result, international standards cannot be relied
upon for EA purposes.
III. Adoption of Harmonized Standards for Environmental Assessment
A.

MULTILATERAL FINANCIAL INSTITUTIONS AND THEIR ENVIRONMENTAL

ASSESSMENT PROCEDURES

Many foreign investment projects in developing countries involve the assistance
of at least one of the four major multilateral development banks: the World
Bank, 62 the Inter-American Development Bank (IDB), the African Development
60. At the signing of the Uruguay Round, a coalition of developing nations warned that Western
concern about the environment cannot be allowed to curtail their trade and growth opportunities,
and that there is "no merit whatsoever in the attempt to force linkages" between trade and the
environment. William Drozdiak, PoorNations Resist Tougher Trade Rules, WASH. POST, Apr. 14,
1994, at A20; see also Jessica Matthews, The GreatGreenless GA TT, WASH. POST, Apr. 11, 1994,
at A19 (the political environment for "greening" the GATT is not promising because the developed
countries cannot agree on trade and environment goals, while developing countries fear that the
developed world will use environmental rationales to block imports of their products-so-called green
protectionism).
61. See Charnovitz, supra note 58, at 10,072-73.
62. The World Bank Group includes the International Bank for Reconstruction and Development
(IBRD), the International Development Association (IDA), the Multilateral Investment Guarantee
Agency (MIGA), and the International Finance Corporation (IFC). However, because the focus of
this article is on investment projects that involve private investors, the environmental practices of
the IBRD and IDA are not discussed. In the interest of simplicity, reference to the World Bank
hereinafter includes the IFC and the MIGA.
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Bank (AfDB), and the Asian Development Bank (ADB). In addition, the recent
trend toward greater reliance on the private sector and the desire to substitute
foreign direct investment for international commercial lending has strengthened
the role of bilateral financial institutions and export credit agencies. These institutions and agencies include the United States' Overseas Private Investment Corporation (OPIC) and Export-Import Bank (EXIM); the European Bank for Reconstruction and Development (EBRD) and the European Investment Bank (EIB);
and Canada's Export Development Corporation (EDC). These banks and agencies
have various approaches to EA.
1. The Inter-American Development Bank
The IDB issued EA procedures in 1990.63 These guidelines propose to "ensure
that all Bank operations include the investments and other actions necessary
to prevent, control and mitigate negative environmental impacts and improve
environmental quality.' '64 The procedures divide projects into four categories,
including: projects designed to improve environmental quality (Category I); projects expected to have no environmental impact (Category 11); projects that may
have a moderate impact on the environment (Category III); and projects that may
have a significant negative impact on the environment (Category IV). 65 The IDB
requires that local affected populations participate in EAs and promises that local
laws and regulations "will be taken into consideration.' '66 However, the IDB67
EA process is finalized "based on [the IDB's] own analysis requirements."The IDB has not yet publicly voiced an intention to make EA analysis public,
and has yet to draft specific emission standards.
2. The Asian Development Bank
The ADB generally screens projects according to the World Bank's EA guidelines. 68 At the beginning of each calendar year, the ADB's environmental unit
notifies environmental agencies in its member countries of incoming projects
that may significantly impact the environment. 69 While the ADB does not currently
involve local residents and NGOs in its EA process, it will require their involvement in the future. 7" The ADB has issued no specific effluent or waste standards.

63. INTER-AMERICAN DEVELOPMENT BANK, PROCEDURES FOR CLASSIFYING AND EVALUATING
ENVIRONMENTAL IMPACTS OF BANK OPERATIONS (1990).

64. Id. at 1.
65. Id. at 3.
66. Id.at 4.
67. Id.
68. See infra notes 94-99 and accompanying text.
69. ASIAN DEVELOPMENT BANK, ENVIRONMENTAL
PROJECT CYCLE 5-10 (1987).
70. Id.
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3. The African Development Bank
The AfDB established its Socioenvironmental Policy Division as part of the
bank's reorganization in 1987. As a separate, central unit, the division has the
responsibility of developing and implementing systems to monitor the environmental effects of project lending, particularly in the agricultural and water sectors. 7' In addition, the AfDB plans to increase environmental awareness among
African nations, provide direct financing to environmentally related projects,
and assist member countries in preparing national conservation strategies. 72However, the AfDB has made no mention of formally incorporating EA into its
3
project-lending process.
4. The Overseas Private Investment Corporation
OPIC is a quasi-governmental United States agency charged with promoting
American investment in developing countries. 74 It provides insurance, loan guaranties, and financing for private sector projects. OPIC generally relies on the
World Bank guidelines as a basis for environmental assessment. It does not
currently require public participation as part of the EA process, but U.S. law
requires it to formally notify host government officials before it participates in
environmentally sensitive projects.75
5. The Export-Import Bank
EXIM currently does not require a formal EA of its projects, but is reassessing
this policy as a result of recent public pressure. A January 1994 decision by
EXIM to guarantee a US$420 million loan for Westinghouse Electric Corporation
to complete a nuclear power plant in the Czech Republic ignited protests in the
United States and Europe among opponents who considered the plant dangerous
and unnecessary.76 Officials arranged a congressional hearing where lawmakers
and environmentalists focused on EXIM's failure to perform an EA on the project. 77 EXIM approved the loan on March 10, 1994; meanwhile, legislation has
been introduced requiring EXIM-assisted projects to undergo formal EA.78

71.

THE AFRICAN DEVELOPMENT BANK, AFRICA AND THE AFRICAN DEVELOPMENT BANK: 25TH

ANNIVERSARY

1964-1989, at 147-48 (1989).

72. Id.
73. Id. at 148.
74. OPIC, 1993 ANNUAL REPORT 4 (1993).
75. Overseas Private Investment Corporation Amendments of 1985, § 4(b), 22 U.S.C.
§ 2197(m)(1) (1988).
76. David L. Chandler, US Backing for Atom Plant Assailed; Bank GuaranteesLoan for Czech
Unit That Critics Say Is Unsafe, Unnecessary, BOSTON GLOBE, Feb. 8, 1994, at 21.
77. Id.
78. Thomas W. Lippman, Loan Guarantee Given for Czech Nuclear Plant, WASH. POST, Mar.
11, 1994, at A20.
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6. The Export Development Corporation
Canada's EDC has never bothered to consider the environmental consequences
of its loans.7 9 A former Minister of International Trade explained the philosophy
behind EDC's stance:
[I]f EDC were required to apply environmental standards that other export credit agencies were not ... the Canadian exporter would not be [in] a position to bid on a given
transaction, and he would therefore lose the deal. Moreover, there would be no net
benefit to the world environment. The same projects would still go ahead, but the
successful bidders would be from countries other than Canada.80
7. The European Investment Bank
The EIB considers itself more of a private bank than a multilateral development
bank and has not been very concerned with environmental accountability. EIB
has no published environmental procedures and does not have a separate environmental department to conduct EAs.8 However, in 1984 the EIB did make environmental considerations a specific eligibility criterion for EIB loans and issued a
report stating that it would not fund projects considered likely to cause environmental damage. 2 However, while the report purports to make EA compulsory for
all important projects, the concept of environmental damage is nowhere defined in
EIB's report.8 3
8. The European Bank for Reconstruction and Development
Perhaps the most environmentally progressive international EA procedures
have been adopted by the EBRD. The agreement creating the EBRD states that
the bank will "promote in the full range of its activities environmentally sound and
sustainable development."' Environmental requirements identified as necessary
during project preparation and EA are incorporated into loan agreements as covenants." Upon project completion, an environmental evaluation is conducted by
the EBRD's environmental staff, resulting in the preparation of an environmental
evaluation memorandum. 86 In some cases, the environmental evaluation may
require periodic monitoring.87 The EBRD has retained the right to withdraw
from any project when an EA is followed by inadequate investor assurances of
79. ADAMS, supra note 5, at 86.
80. Id.
81. See generally European Investment Bank, Annual Report of the EIB in the Implementation
of the Declaration of Environmental Policies and Procedures Relating to Economic Development,
presented at the 14th CIDIE Meeting, Washington, D.C. (Apr. 27, 1993).
82. Id. at 3.1.
83. Id.
84. Agreement Establishingthe European Bank for Reconstruction and Development, 29 I.L.M.
1083, 1084 (1990).
85. EUROPEAN BANK FOR RECONSTRUCTION AND DEVELOPMENT, ENVIRONMENTAL PROCE-

48 (1992).
86. Id. at 49.
87. Id.

DURES
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environmental protection.88 Environmental supervision may also be conducted
while a loan is being serviced to ensure that the investor carries out the environmental measures specified in the agreement and takes appropriate actions in case
of noncompliance.89 Furthermore, the EBRD procedures require public participation in EA. 90 Finally, the EBRD's policy encourages the use of local consultants
as much as possible in the execution of environmental studies, either as sole
consultants or in collaboration with international consultants. 91 This policy aims
to build up the capacity and expertise of local consultants. 92 The EBRD has not
issued industry-specific emission standards.
9. The World Bank
The World Bank has come a long way since the 1970s in incorporating environmental concerns into the project assessment process.93 In 1988 the Bank published
its environmental guidelines, which provide recommendations for waste limits
in more than fifty different industries. 94 Since October 1989, when the Bank
adopted an Operational Directive on EA, all investment projects proposed for
World Bank consideration have been screened for their potential environmental
impact. 95 In 1991 the World Bank adopted a Directive that refined its policy
on environmental protection. In the same year, the World Bank published the
Environmental Assessment Sourcebook, which recommends EA guidelines, addresses environmental issues tied to different types of industrial and agricultural
projects, and discusses general environmental issues. 96 Finally, the World Bank
changed its environmental procedures, prompted by the follow-up to the Earth
Summit and events surrounding the poorly planned Sardar Sarovar dam project
in India.97 As a result, the World Bank's current procedures require that the

88. Id.
89. "Supervision" includes both checking on the monitoring carried out by the project sponsor
and reviewing the progress of environmental mitigation or enhancement measures specified as part
of the project design. Id.
90. Id. at 7-10.
91. Id. at 45-46.
92. Id. at 45.
93. Lance Taylor, The World Bank and the Environment: The World Development Report 1992,
in 2 INTERNATIONAL MONETARY AND FINANCIAL ISSUES FOR THE 1990s, at 57 (1993) (The World

Bank has unexpectedly taken environmentalists' concerns to heart. "Although not green, the ideas
underlying the World Development Report 1992: Development and the Environment at least tend
toward earth colors ....
)
94. The World Bank's environmental guidelines contain nonbinding suggestions for ambient air,
stack emissions, water effluents, and practices and procedures to be followed at specific industrial
operations. To date, the World Bank is the only international institution to have issued pollutantspecific emission standards, and many institutions use the guidelines as a reference.
95. WORLD BANK AND THE ENVIRONMENT, supra note 10, at 57.
96. ENVIRONMENTAL ASSESSMENT SOURCEBOOK, supra note 46.
97. See generallyRESOURCES FUTURES INT'L INC., SARDAR SAROVAR: REPORT OF THE INDEPENDENT REVIEW (1992) (Sardar Sarovar project is an example of the problems that result from the
World Bank's failure to follow its environmental procedures).
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environmental impact be considered at every stage of a project cycle, from identification of new initiatives through implementation of completed projects. 98 The
guidelines also require identification of potential environmental consequences as
early as possible and provide a formal mechanism for addressing concerns of
99
potentially affected parties and NGOs.
B. EA

HARMONIZATION USING THE WORLD BANK MODEL

The World Bank's EA process is important for several reasons: First, the World
Bank's approach to EA has already been roughly adopted by many international
institutions, including the ADB and OPIC. Second, the World Bank apparently
has the determination and experience to work with NGOs and other development
institutions toward making investments in developing countries environmentally
sound.too Third, while the EBRD's environmental procedures may be more environmentally progressive in theory, these procedures would also be more costly
and time-consuming for perennially cash-strapped international finance and development agencies to adopt. Finally, and perhaps most importantly, the World
Bank guidelines contain detailed, industry specific standards for different types
of air, water, and solid waste pollution that can be used for EA.
Harmonization of EA among the several international financial institutions,
export credit agencies, and development organizations is an important goal. Despite the many differences among the agencies involved in foreign investment
in developing countries, the common needs and similarities in objectives weigh
in favor of a harmonized approach to EA. As mentioned earlier, more than one
international finance or development agency is usually involved in a project.
Further, when the EBRD, for example, collaborates on a project with the EIB
or the World Bank, the institutions' EA requirements may overlap or conflict.
Harmonizing EA would also give investors the security of knowing that they
can commit to a set of standards for a project without being attacked later for
ignoring environmental considerations. Thus, investors under NGO pressure can
point to compliance with World Bank guidelines as a mitigating factor. International financial institutions can also benefit by sharing information on investors
and refusing to grant additional assistance to a polluting investor pending compliance with the environmental conditions of current projects with other institutions.

98. ENVIRONMENTAL ASSESSMENT SOURCEBOOK, supra note 46, at 2-11.
99. THE WORLD BANK, STRIKING A BALANCE: THE ENVIRONMENTAL CHALLENGE OF DEVELOPMENT 11 (1992).
100. For example, the World Bank took the initiative in improving EA harmonization by inviting
multilateral financial institutions to the first Annual International Conference on Environmentally
Sustainable Development held in September 1993. The conference brought together environmental
specialists, policy makers, and practitioners to exchange ideas on state-of-the-art economic and
financial tools, including EA, which can help achieve environmentally sustainable international development. WORLD BANK AND THE ENVIRONMENT, supra note 10, at 149. The World Bank will host
the second annual meeting in September 1994.
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Finally, host countries would benefit from widespread adoption of EA procedures. Requiring an EA for World Bank-financed projects has resulted in the
adoption of improved host country EA procedures.'0 ° Thus, host developing
countries would also benefit through improved development planning and environmental management from increased use of World Bank EA procedures.
C.

WORLD BANK

EA

PROCEDURES

The purpose of the World Bank's policy and procedures for EA is to ensure
that the development options under consideration are environmentally sound and
sustainable and that any environmental consequences are recognized and avoided
early in project design.' 02 World Bank EAs emphasize identifying environmental
issues early in the project cycle; designing environmental improvements into
projects; and avoiding, mitigating, or compensating for adverse impacts.'0 3
The first step in the process is screening, or placing a project into one of
three categories depending upon the expected environmental impact. Category
A applies to projects expected to have significant, sensitive, irreversible, or
diverse environmental impact. 104 These category A projects, which include electrical power generation facilities, mining projects, oil and gas exploration and
removal, industrial plants, and projects involving the manufacture, transport, or
use of hazardous substances, require a full EA.' 05 Category B is for those projects
anticipated to have less significant and sensitive impact, thus requiring a less
extensive EA. Projects that might fall under category B are small-scale industries,
small-scale tourism, telecommunications, and small-scale electrical transmission.
Category C does not require EA because it involves projects without significant
environmental impact, such as family planning, service sector development, and
education. 106 After the category is chosen, project screening involves identification of the environmental issues and drafting of a preliminary schedule of the
EA process.'0 7 The next steps involve setting the scope of the EA; examining
legislative and regulatory considerations in the host country; and determining the
respective roles of the host government, the investor, and the financial institution.
Importantly, the procedures ensure compliance with host country 08
environmental
standards that are more stringent than those of the World Bank.
Following the initial screening, EA begins. The assessment is a comprehensive
document establishing the environmental baseline of the physical, biological, and
101. THE WORLD BANK, ANNUAL REPORT 48 (1993).

102.
103.
104.
cultural
105.
106.

ENVIRONMENTAL ASSESSMENT SOURCEBOOK, supra note 46, at 1.
Id.
These factors are defined broadly to include sociocultural effects and impacts on health,
property, and indigenous people as well as on the national environment. Id. at 2.
The World Bank, Operational Directive 4.01, Annex E (1989).
Id.

107. ENVIRONMENTAL ASSESSMENT SOURCEBOOK, supra note 46, at 4-5.

108. Id. at 30.
VOL. 29, NO. I

STANDARDIZING ENVIRONMENTAL ASSESSMENT

171

sociocultural environments at the site. This baseline includes assessments of
climate, air quality, and hydrology; endangered, threatened, or sensitive species;
indigenous population; land use; archeological and historical resources; and public health concerns. Next, the impact of a potential project is identified by looking
at its construction requirements, industrial processes, waste disposal, and any
anticipated recycling practices. As part of this phase, alternative sites are considered and mitigation measures are recommended. The Bank also conducts meetings
with local and national government agencies, affected groups, and NGOs at
various points during the EA process. Community involvement is necessary to
understand the nature and extent of potential sociocultural impact and to assess
the suitability of various measures that might be used to prevent or mitigate this
impact. Finally, the EA is reviewed by the World Bank's technical environmental
staff and is issued to the public for meaningful consultation."
After the project is approved, the World Bank's legal staff may insert covenants
or conditions into the financial agreement requiring the investor to adhere to any
representations made during the EA process." 0
Further, the Bank's involvement in a project does not cease after project approval. The Bank may supervise the project to ensure that the investor fully
implements applicable mitigating measures and avoids any adverse impact. Supervision may include the following methods: requiring the investor to provide
monitoring reports of the project's compliance with the agreed environmental
considerations; oversight by local or national environmental, land-use control,
or permit-issuing agencies in the host country; requiring investors to provide the
World Bank with early warnings of any impending unforeseen impact; and, if
required, site visits by World Bank environmental specialists. 11' Finally, the
World Bank utilizes the threat of revocation of a loan or insurance contract
as a powerful incentive to force investors to comply with their environmental
representations. 12 However, the Bank exhausts all means of persuasion before
resorting to contractual remedies" 3 when the investor is not meeting the environmental conditions of a loan or insurance contract.
IV. Criticisms and Caveats
A few criticisms and caveats can be directed at widespread adoption of World
Bank EA Guidelines. First, a caveat: While the current goal is to harmonize
109. The World Bank, Operational Direction 4.01, supra note 105.
110. Representations might include projected air and water emissions levels or specific pollution
control technology that will be used, among other things. ENVIRONMENTAL ASSESSMENT
SOURCEBOOK, supra note 46, at 11.
111. Id. at 10-11.
112. Id. at 31-32.
113. Contractual remedies available to the World Bank include informal or formal suspension of
disbursements under loan or credit agreements, cancellation of all or portions of outstanding loan
or credit balances, and acceleration of maturity. Id. at 11.
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international EA at the World Bank level, the World Bank's standards are simply
a floor. When feasible, investors should be continually pressured to abide by
more stringent standards, including those of the investor's home country, the
host country, or international standards. Applying this pressure should not be
difficult, as multinational investors are especially susceptible to negative publicity. 4 A second caveat is that EA of investment projects in developing nations
must include the host country's input. Explicit EA guidelines notwithstanding,
institutions have been criticized for not seeking local input when assessing proposed projects. " 5 National and local governments, local NGOs, and communities
potentially affected by an investment project must be allowed to participate in
the EA process. Because pollution tolerance levels are not the same in all cultures,
the host country must be supplied the details of a particular project and given
the choice of whether to accept or reject it.
Harmonized EA may be difficult because international financial institutions
currently have strict confidentiality rules that constrain the public's ability to
identify potential environmental problems during a project's early stages. These
requirements are outmoded. NGOs and the public in general must be given more
access to international institutions' project lending and insurance activities."I6
One possible manner of providing public access would be for international development institutions to publish an annual report of their EA screening decisions
along with the environmental impact of their ongoing and completed projects.
Such publication would ensure that the harmonized EA guidelines are implemented and maintained. Alternatively, local and international NGOs should consider cooperating to publish an independent environmental report on foreign
investment projects in developing countries.
Notwithstanding recent efforts to implement detailed environmental procedures, multilateral development banks continue to ignore the environmental impact of their projects. The World Bank has been accused of ignoring its own EA
Guidelines. 117 The World Bank discovered this problem during a study of the
Sardar Sarovar project. According to the Bank's Sardar Sarovar report, the EA
process is subject to political pressures, with the result that projects with real
114. Stephanie C. Guyett, Environment and Lending: Lessons of the World Bank, Hope for the
European Bankfor Reconstructionand Development, 24 N.Y.U. J. INT'LL. & POL. 889,906 (1992).
115. See WORLD BANK AND THE ENVIRONMENT, supra note 10, at 61 (public consultation in EA
process disappointing to date); see also RICH, MORTGAGING THE EARTH 273-74 (1994).
116. In 1992 Friends of the Earth, an international environmental NGO, called on all multilateral
development banks to: (1) honor the public's right to know any information relevant to the environment
through a policy of open public access; (2) introduce systematic public consultation during or immediately after project screening; (3) require public participation in determining the form of assessment
for Category B projects; (4) disclose the final project assessment for public comment before approval
is given; and (5) make all new policy documents available for comment by NGOs. FOE Condemns
Development Banks' Environmental Policies, Accountability, supra note 8, at 788-90.
117. For example, with regard to the Pak Mun project in Thailand, the Center for International
Environmental Law (CIEL) has criticized the World Bank's exclusion of affected communities from
the decision-making process, decried the failure of the Bank's environmental assessments to consider
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environmental problems are often approved with inadequate attention to environmental issues.' 18 The report also found that even when EA guidelines are met,
project implementation often falls short of addressing the environmental concerns
and objectives identified in EAs. " 9 Similarly, the EBRD has ignored its public
participation guidelines in EA review. 2 Therefore, placing environmental covenants into loan or insurance agreements might be a meaningless effort without
the threat of aggressive enforcement throughout the life of the project. Increased
international monitoring of investment projects in developing countries would
help address this concern. In addition, international development and financial
institutions should establish and strengthen partnerships with national governments and local NGOs with an eye toward establishing monitoring networks in
host countries.
A final criticism of mandating EA in international investment projects is that
EA will be too expensive in terms of time and money and too burdensome in
terms of administration.121 Although EA requires another layer of analysis of
investment projects prior to approval, the costs and administrative burdens are
minimal. The World Bank has found that requiring EAs does not delay projects;
rather, in many cases it shortens the process by promptly revealing environmental22
issues that might have halted work altogether had they emerged at a later stage. 1
In addition, EA preparation cost rarely exceeds 1 percent of the total capital cost
of a project and actually reduces costs when the avoidance of accident or
pollution
123
liability and increased production efficiency are taken into account.
V. Conclusion
In the past, international development and financial institutions have fully
considered the financial, political, and development consequences of their assistance. Now they must also consider the environmental consequences of their
projects. The best solution to the problem of environmentally harmful foreign
investment in developing countries may simply be time: allowing host countries
to develop their own environmental capacity, taking into account cultural values,
natural resources, and economic pressures. However, the current challenge for
important issues of biodiversity loss, and pointed out serious discrepancies between the Pak Mun
EA process and the Bank's operational directive on environmental assessment. Letter from CIEL
to the World Bank (Nov. 27, 1991); see also RICH, supra note 115, at 148 ("[By] the early 1980s,
it became clear that many new as well as ongoing World Bank projects were causing senseless
environmental as well as social destruction, the World Bank's greatly increased environmental staff
and new policies notwithstanding.").
118. THE WORLD BANK, INDIA IRRIGATION SECTOR REVIEW vols. I-II (Report No. 9518-IN, Dec.
20, 1991).
119. RESOURCES FUTURES INT'L, INC., supra note 97, at 219-20.
120. FOE Condemns Development Banks' Environmental Policies, Accountability, supra note 8.
121. Klein-Chesivoir, supra note 21, at 540.
122. ENVIRONMENTAL ASSESSMENT SOURCEBOOK, supra note 46, at 20.
123. Id.
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international investment and development institutions is to find a workable and
practical approach to EA that addresses both the concerns of potential investors
and the limitations in host countries' environmental regimes. Investors want to
avoid unexpected environmental liabilities. They also want to capitalize on an
environmentally conscious image in the world community by pointing to their
compliance with international environmental standards. Host countries are interested in participating in environmentally sound investment projects and have an
interest in both promoting economic growth and building environmental protection. Harmonization of international EA is one solution that will close the gap
between what's good for the international investor and what's good for developing
nations.
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